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The Pharmacy View
“It is not always easy to follow one’s conscience in obedience to God’s law. It may entail sacrifice and disadvantages, and one can in no way discount this cost; sometimes heroism is called for if one is to be faithful to these demands. Nevertheless, it must be clearly stated that the road of genuine progress for the human person passes through this constant fidelity to a conscience upholding rectitude and truth.”  As well as being a mark of professional loyalty, conscientious objection on the part of the health care worker, for the right reasons, is highly meaningful as a social condemnation of a legal injustice against innocent and defenseless life.
Source: CHARTER FOR HEALTH CARE WORKERS published by the Pontifical Council for Pastoral Assistance to Health Care Workers
FIVE NON-NEGOTIABLES (Source:  Catholic Answers and Priests for Life)
These five current issues concern actions that are intrinsically evil and must never be promoted by the law. Intrinsically evil actions are those that fundamentally conflict with the moral law and can never be deliberately performed under any circumstances. It is a serious sin to deliberately endorse or promote any of these actions, and no candidate who really wants to advance the common good will support any action contrary to the non-negotiable principles involved in these issues.

1. Abortion

The Church teaches that, regarding a law permitting abortions, it is "never licit to obey it, or to take part in a propaganda campaign in favor of such a law, or to vote for it" (EV 73). Abortion is the intentional and direct killing of an innocent human being, and therefore it is a form of homicide.

The unborn child is always an innocent party, and no law may permit the taking of his life. Even when a child is conceived through rape or incest, the fault is not the child’s, who should not suffer death for others’ sins.

2. Euthanasia

Often disguised by the name "mercy killing," euthanasia is also a form of homicide. No person has a right to take his own life, and no one has the right to take the life of any innocent person.

In euthanasia, the ill or elderly are killed, by action or omission, out of a misplaced sense of compassion, but true compassion cannot include intentionally doing something intrinsically evil to another person (cf. EV 73).

3. Embryonic Stem Cell Research

Human embryos are human beings. "Respect for the dignity of the human being excludes all experimental manipulation or exploitation of the human embryo" (CRF 4b).

Recent scientific advances show that often medical treatments that researchers hope to develop from experimentation on embryonic stem cells can be developed by using adult stem cells instead. Adult stem cells can be obtained without doing harm to the adults from whom they come. Thus there is no valid medical argument in favor of using embryonic stem cells. And even if there were benefits to be had from such experiments, they would not justify destroying innocent embryonic humans.

4. Human Cloning

"Attempts . . . for obtaining a human being without any connection with sexuality through ‘twin fission,’ cloning, or parthenogenesis are to be considered contrary to the moral law, since they are in opposition to the dignity both of human procreation and of the conjugal union" (RHL I:6).

Human cloning also involves abortion because the "rejected" or "unsuccessful" embryonic clones are destroyed, yet each clone is a human being.

5. Homosexual "Marriage"

True marriage is the union of one man and one woman. Legal recognition of any other union as "marriage" undermines true marriage, and legal recognition of homosexual unions actually does homosexual persons a disfavor by encouraging them to persist in what is an objectively immoral arrangement.

"When legislation in favor of the recognition of homosexual unions is proposed for the first time in a legislative assembly, the Catholic lawmaker has a moral duty to express his opposition clearly and publicly and to vote against it. To vote in favor of a law so harmful to the common good is gravely immoral" (UHP 10).

ABBREVIATIONS

CCC Catechism of the Catholic Church 
CPL Congregation of the Doctrine of the Faith, Doctrinal Notes on Some Questions regarding the Participation of Catholics in Political Life 
CRF Pontifical Council for the Family, Charter of the Rights of the Family 
EV John Paul II, Evangelium Vitae (The Gospel of Life)

RHL Congregation for the Doctrine of the Faith, Instruction on Respect for Human Life in Its Origin and on the Dignity of Procreation 
UHP Congregation for the Doctrine of the Faith, Considerations regarding Proposals to Give Legal Recognition to Unions between Homosexual Persons 
A. Morally Troubling Legal Services Provided in the Public Square

· Euthanasia and assisted suicide

· Therapies developed with use of fetal tissue or embryonic stem cells (note: that at least 15 vaccines contain aborted fetal cell line products)
· Capital punishment by lethal injection

· Mandated contraceptive and/or abortion coverage in employee health plans

· Mandated emergency contraception in Catholic or other religious hospitals

· Withholding of nutrition and hydration from the dying person.

· Cloning

B. The Conscience Clause
Today conscience clauses can be described as special provisions in legislation, regulations, by-laws and other governing instruments that permit individual health care providers, insurers, and facilities to refuse to provide services to which they are morally, ethically and/or religiously opposed. Conscience clauses may also in some instances allow the right to refuse to counsel or refer for services.

Protection of conscience laws are more comprehensive and ensure people cannot be forced to facilitate practices or procedures to which they object for reasons of conscience. These practices may include abortion, capital punishment, contraception, sterilization, artificial reproduction, euthanasia, assisted suicide, human experimentation, torture, eugenic screening etc. When these laws are carefully crafted, they should protect one from civil liability, coercive hiring or employment practices, discrimination and other forms of punishment or pressure.

Since 1973 conscience provisions in many states have become broader in scope. They now may cover employers, insurance companies and medical corporations. The implications for patient access to reproductive health care such as abortion, family planning and sterilization greatly concerns secular activists.  Most Americans probably gave little or no thought to conscience clauses until the late 1990s when the abortion pill (RU-486) and the morning-after-pill (MAP) were approved by the U.S. Food and Drug Administration (FDA). 

Stories began to appear in the news of physicians who would not prescribe and pharmacists who would not stock nor dispense these now legal drugs. Suddenly pharmacy counters became the new front in the nation’s bitter battle over abortion especially since August 2006 when the FDA approved the over-the-counter sales of Plan B emergency contraception (“morning-after-pill”) for women 18 and older. Some pharmacists conscientiously oppose dispensing such prescriptions because of the drug’s post-fertilization effects – preventing an early embryo from implanting in the uterus.

C. New Definition of Conception and Pregnancy

It is important to note here that the terms “conception”, “pregnancy” and “abortion” have been redefined in recent years by the federal government (2001) and medical groups such as the American College of Obstetricians and Gynecologists (1965). 
Products like the IUD and the birth control pill have been on the market, but worked all or some of the time by allowing conception to take place and prevented implantation. Using new definitions, “conception” and “pregnancy” begin not at fertilization but instead begin at implantation. Thus “abortion” means the termination of a post-implantation pregnancy. However, the consumer and the general public have not been told that these new definitions are now in place, thus, drug companies are free to advertise that Plan B “will not affect an existing pregnancy” and does not terminate a pregnancy.

D. The Referral Issue (duty vs. conscience)
The key issue in much of the debate in fashioning model conscience clause legislation is whether the provider, after refusing services, has an ethical obligation or professional duty to refer the patient to another provider for services. This conflict is the more accurate duty vs. conscience dilemma. Is there a professional duty or obligation to ensure that patients’ rights to access legally prescribed therapy or services are not compromised?  
Must a pharmacist who won’t dispense a drug help a patient find a pharmacist who will? Must a physician who refuses to participate in an assisted suicide help a patient find a physician who will? Back in my small country parish in Hopedale Ohio, one of our parishioners, a pro-life Catholic community pharmacist was fired from her job at a Rite Aid Pharmacy for refusing to dispense the morning-after pill as she chose to follow her conscience and her duty to her patient by being a credible witness to “Above all, do no harm.” 

Four national pharmacy organizations tried to address this issue with a joint statement declaring

” … our organizations support the two-part policy stressing the need to assure patient access to legally prescribed, clinically appropriate therapy in a timely manner when a pharmacist steps away from working with a prescription based on personal beliefs.”

E. Survey of Legislative Initiatives & Conflicts between Duty and Conscience

1. A bill proposed in the Arizona State Legislature would allow physicians to provide terminally-ill patients a prescription to kill themselves by lethal medication without calling it “assisted suicide”. The “conscience clause” allows a health care provider to excuse themselves from prescribing or dispensing drugs for suicide, but mandates that they “promptly transfer the responsibility” to another health care provider willing to assist in the requested suicide. 
2. In Illinois, the governor (now in prison on other issues) in 2007 issued an emergency rule obligating Illinois drugstores that sell contraceptives to fill prescriptions for the “morning-after” pill, even if pharmacists oppose it on moral or religious grounds.  
3. Another example is the revised bylaws for the Oregon Health & Science University Ethics Committee in which they state that medical providers can not refuse “indirect involvement” in procedures that trouble them.
4. Nationally, HR 1652 and SB 809 (Access to Legal Pharmaceuticals Act) were introduced in Congress. These bills would force pharmacies to dispense abortifacient birth control or morning-after-pills (MAP) with penalties for refusal or not complying with compulsory referral. 
5. In March 2007, Planned Parenthood launched a “pill patrol” campaign to make sure emergency contraception is available in every neighborhood in America by reporting pharmacists and pharmacies to their respective state boards that refuse to stock or provide the MAP. 
6. Some states now mandate that all pharmacies carry Plan B emergency contraception and this may be the first time in the history of our country that a private business has been forced by a state or federal government to stock a commercial product. Pro-life pharmacist owners will now have to stock contraceptive and abortifacient drugs and devices.  
	In a May 2007 letter to the New England Journal of Medicine, Drs. Patrick O’Connell and Jacques Mistrot respond to this issue of Religion, Conscience, and Controversial Clinical Practices and clearly articulate one’s responsibility or duty to refer:

Because of our responsibility to our patients, we certainly cannot willfully harm them, but we also cannot assist them in harming themselves without failing our responsibility. If we truly believe that a given procedure violates patients’ intrinsic human dignity, then our responsibility to our patients mandates that we not help them procure this procedure. Thus, although our conscience is part of the picture, so too is our responsibility to our patients. Some circumstances do not allow us to assist in carrying out our patients’ desires without violating that responsibility.




F. More Examples of Aggressive Legislative Initiatives
George Schuyler, the great black journalist and Catholic convert, in 1969 described America as “rotting at the soul” and wrote:

“Depravity once surreptitious and clandestine is now advocated, excused, and publicized; winked at by indulgent authorities, condoned by the highest courts, and blessed by an alarming proportion of an irreverent clergy apparently more interested in ecumenism, street marches, and the Pill than in stemming the corruption of moral rot.”
· In 1994, Oregon approves a physician-assisted suicide law.

· In 1996, K-Mart Pharmacist in Ohio fired for refusing to dispense a morning-after pill.

· In Florida, the lethal-injection process includes the participation of a pharmacist who prepares the lethal substances for capital punishment.

· In December 2000, the federal Equal Employment Opportunity Commission ruled that exclusion of prescription contraceptives by health plans constitutes discrimination on the basis of sex and pregnancy.

· The Equity in Prescription Insurance Contraceptive Coverage Act (S 104), sponsored by Sen. Olympia Snowe (R., Me), would require all group health plans to pay for contraceptive drugs and devices – many of which cause abortions when conception has already occurred.

· In January 2002, NYC Mayor Michael Bloomberg proposes a plan starting in July 2002 to make abortion training mandatory in the 11 city public hospitals’ OB/GYN programs. He hopes to have 100 trained abortionists in hospitals throughout NYC.

· Effective January 1, 2002, a new Illinois state law requires all hospitals, Catholic-run or otherwise, to let rape victims know they can avail themselves of “emergency contraceptives.”

· In February 2002, 17 states mandate coverage for contraception, five states lack any conscience protection and six only have narrow exemptions.

· Effective March 2002, Catholic Gov. Davis of California orders HMOs to pay for women’s “morning-after” contraceptives. California becomes the first state in the nation to cover this.

· On April 21, 2002, the Catholic Republican governor of Arizona signed legislation, which mandates contraceptive coverage in group health-insurance plans provided by Arizona employers. She explicitly wrote: “By doing what government asks them to do – serve people regardless of their religious belief – faith-based organizations will lose their right to follow their religious tenets about contraceptive coverage.

· August 6, 2002 Kaiser Permanente Northwest (KPNW) HMO begins to recruit doctors willing to participate in physician-assisted suicide-even if the victim is not the doctor’s patient.

· April 2005, Gov. Blagojevich of Illinois issues an emergency rule obligating Illinois drugstores that sell contraceptives to fill prescriptions for the “morning-after” pill, even if pharmacists oppose it on moral or religious grounds. 

· April 2005, HR 1652 and SB 809 (Access to Legal Pharmaceuticals Act) are introduced in Congress that would force pharmacies to dispense abortifacient birth-control or morning-after pills despite an individual pharmacist’s moral opposition to the drug.

· June 2005, the American Medical Association passes a resolution calling on pharmacists to fill or help fill prescriptions for contraceptives such as the “morning-after” pill.

· February 2006 - the state board of pharmacy orders Wal-Mart to stock emergency contraception pills at all its stores in Massachusetts.

· February 2006 – Two California physicians refuse to participate in the capital execution of an inmate by lethal injection citing the American Medical Association’s Code of Ethics. 
· March 2006 - Connecticut Catholic Hospitals’ Compromise results in abortion referrals in response to state legislation that would force Catholic hospitals to prescribe the abortifacient drug, Plan B.

· April 2006 - Amnesty International asks its membership to consider a draft policy statement that would actively promote the enforcement of abortion as a human right. The draft policy seeks to limit the right of health care workers to disassociate from abortion services.

· June 2006 – Oregon Board of Pharmacy requires pharmacists who refuse to fill prescriptions for drugs such as the morning-after pill or medications used in assisted suicides to actively help or refer a patient to a pharmacist who will dispense the drugs even though it violates their consciences. 
· August 2006 – the U.S. Food and Drug Administration (FDA) approves the over-the-counter sales of Plan B emergency contraception (“morning-after”) pill for women 18 and older. 
· October 2006 – New York State Court of Appeals upholds state mandate that forces Catholic education, health and human service ministries to provide contraceptive coverage in employee health plans. 

· April 2007 - Wal-Mart promises to stock Plan B emergency contraception pills in all stores without exception and mandates that its pharmacists distribute Plan B “without delay” and “without judgment”. 
· April 2007 – Washington State pharmacy regulators rule that pharmacies have a duty to fill a patient’s lawful prescription, even when an individual pharmacist morally objects to dispensing it. It is similar to other duty-to-dispense rules in Wyoming, Nevada, North Carolina and Massachusetts. 
G. Recent Victories for Conscience Rights for Pharmacists
1. Federal Judge rules Washington pharmacies cannot be forced to Dispence contraception. (February 23, 2012)

The state of Washington cannot force pharmacists and stores to dispense the “morning-after pill” against their religious objections, a federal judge has ruled.

The Becket Fund for Religious Liberty fund worked with Seattle's law firm Ellis, Li and McKinstry, in successfully suing Mary Selecky, Secretary of the Washington State Department of Health and Human Services, over a 2007 rule that required pharmacists to provide emergency contraception. “The Board of Pharmacy’s 2007 rules are not neutral, and they are not generally applicable,” wrote U.S. District Judge Ronald B. Leighton in his ruling, explaining his grounds for dismissing them as unconstitutional.
“They were designed instead to force religious objectors to dispense Plan B,” Judge Leighton found, “and they sought to do so despite the fact that refusals to deliver for all sorts of secular reasons were permitted.” The court found a disparity between the board's treatment of different cases in which a pharmacy might send a customer to another business for emergency contraception. 
Three plaintiffs – the family-owned Ralph's Thriftway pharmacy, and pharmacists Margo Thelen and Rhonda Mesler – said they could not violate their beliefs by providing the drugs “Plan B” and “ella.” The emergency contraceptives can kill a developing human embryo by preventing implantation.The pharmaceutical providers were willing to refer customers to other locations that would fill a prescription for the drugs in question. 

This compromise, however, was not accepted. Under the Board of Pharmacy regulations, Thelen lost her job and Mesler was told she would have to transfer to another state. Meanwhile, Ralph's Thriftway owner Kevin Stormans was investigated and threatened with punishment by the board. 

2.
Conscience rights for pharmacists upheld in Illinois ruling (September 2012)
On Sept. 21, an Illinois appellate court held that the state cannot force pharmacies and pharmacists to sell early abortion-inducing drugs if doing so violates their religious beliefs.

The ruling comes after seven years of litigation over a state mandate requiring all pharmacies and pharmacists to sell Plan B, known as the “morning after pill.” Pharmacists who did not comply were threatened with penalties, including fines and “the loss of professional licenses.” Several pharmacists and pharmacies that hold moral objections to the morning-after pill because it can cause the abortion of a human embryo filed lawsuits. 

A circuit court ruled that “the plaintiffs had sincere religious beliefs preventing them from dispensing emergency contraceptives” and issued a permanent injunction preventing the state from enforcing the mandate against them. The court of appeals has now affirmed the injunction, arguing that pharmacists and pharmacies are protected under the Illinois Health Care Right of Conscience Act.

H. H.R.1179   Respect for Rights of Conscience Act of 2011 (has 223 sponsors)
Amends the Patient Protection and Affordable Care Act (PPACA) to permit a health plan to decline coverage of specific items and services that are contrary to the religious beliefs of the sponsor, issuer, or other entity offering the plan or the purchaser or beneficiary (in the case of individual coverage) without penalty.  Declares that such plans are still considered to: (1) be providing the essential health benefits package or preventive health services, (2) be a qualified health plan, and (3) have fulfilled other requirements under PPACA.

Declares that nothing in PPACA shall be construed to authorize a health plan to require a provider to provide, participate in, or refer for a specific item or service contrary to the provider's religious beliefs or moral convictions. Prohibits a health plan from being considered to have failed to provide timely or other access to items or services or to fulfill any other requirement under PPACA because it has respected the rights of conscience of such a provider.

Prohibits an American Health Benefit Exchange (a state health insurance exchange) or other official or entity acting in a governmental capacity in the course of implementing PPACA from discriminating against a health plan, plan sponsor, health care provider, or other person because of an unwillingness to provide coverage of, participate in, or refer for, specific items or services.

Creates a private cause of action for the protection of individual rights created under this Act. Authorizes any person or entity to assert a violation of this Act as a claim or defense in a judicial proceeding.

Designates the Office for Civil Rights of the Department of Health and Human Services (HHS) to receive and investigate complaints of discrimination based on this Act. 

Makes this Act effective as if it were included in PPACA.


I. Call for Heroic Action
In the days and years ahead, medical professionals together with laymen and laywomen will be increasingly confronted with challenges to their conscience, duty and honor. Not only is this our call to heroic action but it is an opportunity for health care workers to resist the “culture of death” and seek remedies within our respective professions. Examples of such an approach might include:

1. Returning to marketplace economics and removing governmental interference and mandates concerning which products must be stocked in a clinic or pharmacy;

2. Choosing carefully a practice site that does not promote services that are morally troubling;

3. Posting advance notices in your workplace and community designating your pro-life practice;

4. Promoting the formation of Pro-Life guilds and alliances;

5. Challenging your Professional Organizations in calling for policies, laws, regulations & codes of Ethics to include the traditional conscience clause with a no-referral stipulation.

The “conscience clause” is indeed an endangered species but our Christian faith calls us to heroic action and courage in the face of this conflict with words from the Charter for Health Care Workers:

It is not always easy to follow one’s conscience in obedience to God’s law. It may entail sacrifice and disadvantages, and one can in no way discount this cost; sometimes heroism is called for if one is to be faithful to these demands. Nevertheless, it must be clearly stated that the road of genuine progress for the human person passes through this constant fidelity to a conscience upholding rectitude and truth. 

Future laws are likely to be passed that will continue to discriminate against religious health care workers and institutions. If we disobey such laws to obey God’s laws, we may then pay the price such as facing discipline, loss of job and professional reputation, reduced health benefits for employees and reduced religious ministries, even fines or imprisonment. But this heroic action is just what Christ means by carrying His cross in today’s secular world.

Submitted by:
Gerard McKeegan, R. Ph.
Consultant Pharmacist, ProCare Hospice Care

Home:  214 Efts Lane, Steubenville, OH 43953

Home: 740-275-4029
 E-mail:  gerrymckeegan@catholic.org

Work:  740-346-0891
 E-mail:  gmckeegan@procarerx.com
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